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REPORT. 


The  committee  appointed  to  enquire  into,  and  report  upon,  the 
returns  and  qualifications  of  Inman  Horner  and  Samuel  J.  Tebbs, 
each  of  whom  are  claiming  to  have  been  duly  elected  as  delegates 
from  the  county  of  Fauquier  to  the  present  general  assembly,  and 
which  of  them  is  the  legally  returned  delegate  from  the  said  county, 
have,  according  to  order,  considered  the  subject  referred  to  them, 
and  now  report  to  the  house  the  result  of  their  inquiries  and  the  con¬ 
clusions  to  which  a  majority  of  them  have  arrived,  after  the  fullest 
investigation  which  they  have  been  able  to  give  to  the  subject. 

The  material  facts  in  this  case,  as  shewn  by  the  returns  and  ad¬ 
mitted  by  the  parties,  are  as  follows  :  That  at  the  last  annual  election 
of  delegates  to  represent  the  county  of  Fauquier  in  the  present  gene¬ 
ral  assembly,  the  sheriff  of  said  county  appointed  one  of  his  deputies 
to  conduct  the  election  at  the  courthouse,  who  failed  to  attend  in  pur¬ 
suance  of  his  appointment,  and  conduct  said  election  :  that  in  the 
absence  of  the  sheriff  and  his  deputies  at  the  commencement  of  the 
election  at  the  said  courthouse,  the  superintendents  appointed  and 
qualified  according  to  law  to  superintend  the  taking  of  the  poll,  at  that 
place,  appointed  one  Dudley  M.  Pattie  a  crier,  and  caused  to  be 
administered  to  him  the  oath  prescribed  by  the  eleventh  section  of  the 
act  of  the  2d  of  April  1831,  for  sheriffs  and  other  officers  conducting- 
elections  at  courthouses,  and  that  he  acted  as  crier  at  the  courthouse 
aforesaid  during  the  entire  election,  which  was  continued  for  three 
days :  that,  upon  the  close  of  said  election  and  the  return  of  the 
polls  from  the  different  precincts  in  the  said  county,  it  was  ascertained 
that  the  greatest  number  of  votes  cast  were  for  William  M.  Hume, 
who  was  declared  duly  elected  and  returned  as  one  of  the  delegates 
for  said  county,  and  that  the  votes  cast  for  the  said  Horner  and  Tebbs 
(they  having  the  next  greatest  number,)  were  equal:  that  the  sheriff 
of  said  county,  who  had  not  qualified  or  acted  as  conductor  of  the 
election  at  the  courthouse,  gave  to  Mr.  Horner  a  certificate  of  election, 
dated  the  2d  day  of  May  1849  :  that  the  superintendents,  four  in 
number,  who  superintended  the  taking  of  the  poll  at  the  courthouse, 
also  gave  to  Mr.  Horner  a  certificate  of  election  dated  the  1st  day  of 
May  1849,  and  that  the  said  Dudle}7  M.  Pattie,  the  crier  appointed 
and  qualified  as  aforesaid,  gave  to  Mr.  Tebbs  a  certificate  of  election 
bearing  date  the  24th  day  of  November  1849. 

In  addition  to  the  above  facts,  the  committee  state,  by  the  request 
of  Mr.  Horner,  that  the  crier  who  gave  the  certificate  of  election  to 
Mr.  Tebbs  voted  in  the  election  for  said  Homer,  and  that  frequently, 
during  each  day  of  the  election  at  the  courthouse,  the  high  sheriff  who 
gave  the  certificate  to  Mr.  Horner  was  in  and  about  the  courthouse. 
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There  is  also  a  certificate  of  the  clerk  filed  among  the  papers,  that 
the  crier  had  never  filled  any  office  of  trust  or  profit  in  said  county. 
These  being  the  facts  of  the  case,  it  becomes  necessary  to  look  into 
the  various  acts  of  the  legislature  concerning  elections,  in  order  to 
determine  who  is  to  be  regarded  in  this  case  as  the  “  officer  conduct¬ 
ing  the  election  at  the  courthouse,”  and  as  such  required  to  give  the 
certificate  of  election. 

The  11th  section  of  the  act  of  the  2d  of  April  1831,  (see  Sup.  to 
Rev.  Code,  page  101,)  provides  that  it  shall  be  the  duty  of  every 
sheriff  or  other  officer,  before  he  commences  taking  the  poll  or  other¬ 
wise  conducting  any  election  provided  for  in  said  act,  to  take  and 
subscribe  a  particular  oath,  the  form  of  which  is  prescribed  by  said 
section. 

The  12th  section  of  said  act  provides,  that  “  upon  the  election  of  a 
senator,  and  also  of  a  delegate  or  delegates,  the  sheriff,  or  in  his  ab¬ 
sence  the  under  sheriff  or  other  proper  officer  of  the  county  in  which  no 
separate  poll  may  have  been  by  law  authorized  to  be  held,  or  the 
mayor  or  other  proper  officer  of  the  city,  town  or  borough,  shall  cause 
die  poll  to  be  taken  publicly  in  the  courthouse and  that  in  counties 
where  separate  polls  are  authorized  to  be  held,  “  the  officers  appointed 
by  law  to  hold  such  separate  poll  or  polls,  shall  cause  the  poll  to  be 
taken  publicly  at  the  places  by  law  directed  for  holding  such  separate 
poll  or  polls.”  The  same  section  makes  it  the  duty  of  the  courts  an¬ 
nually  to  appoint  three  commissioners  in  each  county,  city,  town  and 
borough,  to  aid  in  the  examination  of'  the  polls  in  the  manner  therein¬ 
after  directed,  and  requires  them,  in  connection  with  the  sheriff  or 
other  officer  who  conducted  the  election  at  the  courthouse,  the  clerk 
or  deputy  clerk  of  the  county,  city,  town  or  borough,  and  the  com¬ 
missioner  or  commissioners  of  the  revenue,  to  assemble  at  the  clerk’s 
office  on  the  eighth  day  after  the  election  to  examine  the  polls.  It  is 
further  provided,  that  if  upon  the  examination  and  correction  of  the 
poll  the  greatest  number  of  votes  for  several  candidates  are  equal  to 
one  another,  “the  sheriff  or  other  officer  who  conducted  the  election 
at  the  courthouse,  if  present  at  the  said  scrutiny,  may  and  shall  de¬ 
clare  which  of  the  candidates  he  will  elect,  notwithstanding  his  vote 
as  an  elector  may  have  been  previously  entered  on  the  poll ;  and  in 
case  of  the  absence  from  such  scrutiny  of  the  sheriff  or  other  officer 
conducting  the  election  at  the  courthouse,  the  said  commissioners  ap¬ 
pointed  as  aforesaid  to  aid  in  the  examination  of  the  polls,  the  said 
clerk  or  deputy  clerk,  and  the  said  commissioner  or  commissioners  of 
the  revenue,  or  a  majority  of  such  of  them  as  may  be  present  at  such 
scrutiny,  may  and  shall  declare  which  of  the  candidates  they  will 
.elect ;  and  if  their  votes  be  equal,  the  election  of  a  delegate  or  dele¬ 
gates  in  such  case  shall  be  decided  by  lot,  taken  by  them  at  the  time 
•of  the  said  scrutiny.” 

The  14th  section  provides,  that  the  scrutiny  of  the  polls  may  be 
dispensed  with  if  the  candidates  or  their  agents  so  declare  in  writing, 
-and  provides,  also,  that  in  all  such  cases,  where  the  greatest  number 
of  votes  for  several  candidates  shall  be  equal  to  one  another,  “  the 
sheriff  or  other  officer  conducting  the  election  at  the  courthouse”  shall 
]are  whom  he  will  elect. 
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The  18th  section  provides,  that  “  in  all  cases  whatever,  where,  by 
law,  the  sheriff' is  directed  to  hold  an  election,  in  case  of  the  death  of 
the  said  sheriff,  or  other  officer,  whose  duty  it  shall  be  to  conduct  such 
election,  or  where  there  shall  be  no  such  officer,  the  senior  magistrate, 
and  in  his  absence,  inability  or  incapacity,  by  being  a  candidate,  the 
second,  and  so  on  in  succession  to  the  junior  magistrate,  is  hereby 
authorized,  empowered  and  required  to  perform  the  duties  of  the 
sheriff,  prescribed  by  law  in  similar  cases.” 

The  46th  section  provides,  that  “  in  the  several  counties  of  this 
commonwealth  wherein  a  separate  poll  or  polls  shall  be  authorized  to 
be  held,  it  shall  be  the  duty  of  the  court  of  any  such  county,  at  the 
February,  March,  April  or  May  term,  annually,  to  appoint  five  dis¬ 
creet  and  intelligent  freeholders,  residing  in  the  neighborhood  of  the 
place  of  holding  each  separate  poll,  who,  or  any  two  or  more  of  whom 
may  act,  and  whose  duty  it  shall  be  faithfully  and  impartially  to  su¬ 
perintend  the  taking  of  such  separate  poll,  to  admit  all  persons  to  vote 
entitled  to  do  so,  and  reject  all  not  so  entitled,  and  to  see  such  poll 
taken  fairly  according  to  law.” 

The  47th  section  provides,  that  “  the  high  sheriff  of  any  county, 
wherein  a  separate  poll  or  polls  may  be  authorized  to  be  held,  shall 
annually  appoint,  within  a  reasonable  and  convenient  time  before  any 
approaching  election  for  his  county,  one  of  his  deputies  to  attend  at 
each  place  of  holding  a  separate  poll  within  his  county,  whose  duty 
it  shall  be  to  carry  with  him  the  commissioner’s  property  and  land 
books  latest  delivered  to  the  sheriff^  or  fair  copies  thereof,  and  who 
shall  do  and  perform  at  such  separate  poll  all  the  duties  which  are 
required  of  a  sheriff  conducting  the  election  at  the  courthouse  of  his 
county,  according  to  the  directions  of  this  act,”  except  as  to  the  ad¬ 
mission  and  rejection  of  votes,  and  the  adjournment  of  the  polls,  in 
both  of  which  cases  he  is  to  be  governed  by  the  superintendents. 

The  latter  clause  of  the  4Sth  section  provides,  that  “  whenever 
there  shall  be  no  deputy  sheriff  present  to  take  any  separate  poll,  the 
superintendents  appointed  as  aforesaid,  or  any  two  or  more  of  them, 
and  in  case  of  their  absence,  the  oldest  justice  of  the  peace  who 
may  be  present,  shall  do  and  perform  all  the  duties  required  of 
the  deputy  sheriff’  and  of  such  superintendents  by  this  act.”  And  the 
51st  section  provides  that  if  the  court  fail  to  appoint  such  superin¬ 
tendents,  or  if  those  appointed  fail  to  attend,  44  the  sheriff*  or  other 
officer  conducting  such  separate  poll,  shall  be  and  he  is  hereby  re¬ 
quired  to  appoint  fit  and  proper  persons  to  act  as  aforesaid.”  Two 
things  are  necessary  to  be  observed  in  regard  to  separate  polls  :  first, 
that  the  deputy  sheriff,  or  the  justice  acting  in  his  stead,  is  designated 
by  the  law  as  the  officer  conducting  such  separate  poll;  and  secondly, 
that  the  superintendents  themselves,  if  present,  become  the  officers 
conducting  such  separate  poll,  in  the  absence  of  the  deputy  sheriff* 
appointed  to  attend. 

The  act  of  March  the  5th,  1833,  (see  Sessions  Acts  1S32-3,  page 
22,  section  5,)  provides,  that  44  in  the  event  of  a  failure  on  the  part  of 
the  deputy  sheriff  to  attend  at  any  precinct  election,  it  shall  and  may 
be  lawful  for  the  commissioners  appointed  to  conduct  such  election, 
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to  appoint  a  crier,  whose  duty  it  shall  be  to  do  and  perform  all  duties 
now  required  by  law  to  be  done  and  performed  by  a  deputy  sheriff  at 
such  precinct  election.”  This  crier,  it  will  be  observed,  is  substituted 
in  the  place  of  the  deputy  sheriff  at  such  precinct,  and  clothed  with 
all  his  powers  and  duties.  Hence  he,  and  not  the  superintendents, 
is  the  officer  conducting  the  election  at  the  precinct. 

The  act  of  the  24th  February  1834,  (see  Sessions  Acts  1833-4,  page 
59,)  repeals  so  much  of  the  act  of  1831,  as  required  the  appointment 
of  commissioners  to  examine  and  correct  the  poll,  and  makes  the  poll  as 
taken,  the  poll  for  the  county,  city,  town,  or  borough,  in  lieu  of  the 
corrected  poll  required  by  said  act ;  and  provides,  that  “  in  addition 
to  the  superintendents  required  by  the  46th  section  of  the  said  general 
election  law,  it  shall  be  the  duty  of  the  court,  in  such  county  where 
a  separate  poll  or  polls  are  authorized  to  be  held,  to  appoint  five  dis¬ 
creet  and  intelligent  freeholders,  residing  in  the  neighborhood,  who, 
or  any  two  or  more  of  whom  may  act,  to  superintend  the  elec¬ 
tion  at  the  courthouse ;  and  the  persons  so  appointed  shall  take  the 
same  oath  and  perform  the  same  duties  that  are  required  of  the  per¬ 
sons  appointed  to  superintend  the  taking  of  the  separate  polls.”  It  is 
not  necessary  here  to  enter  into  an  enquiry  as  to  all  the  duties  required 
of  superintendents  at  separate  elections ;  for,  be  they  few  or  many, 
they  are  all  conferred  upon  the  superintendents  at  the  courthouse  by 
this  act. 

The  only  duty  necessary  to  be  noticed  here,  is  that  of  the  appoint¬ 
ment  of  a  crier  in  the  absence  of  the  deputy  sheriff  appointed  to  con¬ 
duct  such  separate  poll.  The  power  to  appoint  this  crier  at  the  court¬ 
house,  in  the  absence  of  the  sheriff  and  all  other  officers,  whose  duty 
it  is  to  attend  and  conduct  the  election,  is  unquestionably  vested  in 
the  superintendents  by  the  law  which  imposes  upon  those  superintend¬ 
ents  all  the  duties  required  of  superintendents  of  separate  polls. 

If  then  the  superintendents  at  the  courthouse  have  the  right  to  ap¬ 
point  this  crier,  the  next  question  to  be  considered  is,  what  are  his 
powers  and  duties ;  and  in  order  to  determine  this  question  properly, 
reference  must  be  had,  not  only  to  the  acts  of  1833  and  1834,  but 
also  to  the  act  of  1831.  By  the  act  of  1831,  it  will  be  remembered, 
the  deputy  sheriff'  is  the  officer  conducting  the  election  at  the  place  of 
holding  a  separate  poll.  By  the  act  of  1833,  authorizing  the  appoint¬ 
ment  of  a  crier,  he  is  required  to  perform  all  the  duties  of  a  deputy 
sheriff  at  the  precinct  election,  where  he  is  appointed.  One  of  these 
duties,  and  by  far  the  most  important,  is  to  conduct  the  election  at 
such  precinct,  under  the  provisions  of  the  act  of  1831.  This  crier 
then,  appointed  by  the  superintendents  at  the  courthouse,  under  the 
law  which  imposes  upon  them  all  the  duties  of  superintendents  of 
separate  polls,  must  of  consequence  be  clothed  with  all  the  attributes 
of  the  officer,  in  whose  place  he  is  substituted. 

The  officer  in  whose  place  he  is  substituted  is  the  “  sheriff  or  other 
officer,”  required  by  law  to  “  conduct  the  election  at  the  courthouse.” 
And  being  substituted  in  the  place  of  such  sheriff  or  other  officer,  he 
becomes  the  officer  conducting  the  election  at  the  courthouse,  and  it  is 
bis  duty  to  give  the  certificate  of  election  in  case  of  an  equality  of 
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In  regard  to  the  return  made  by  the  sheriff  in  this  case,  your  com¬ 
mittee  are  unanimous  that  it  cannot  constitute  Mr.  Horner  the  delegate 
from  the  county  of  Fauquier.  It  is  admitted  that  he  did  not  either 
qualify  or  act  as  “  the  officer  conducting  the  election  at  the  courthouse,” 
and  not  having  acted  as  such,  he  cannot  exercise  the  power  to  give  a 
certificate  of  election  where  the  votes  are  equal,  because  he  does 
not  exercise  that  power  in  any  case  by"  virtue  of  his  office  as  sheriff, 
but  by  virtue  of  his  office  a 5  the  “  officer  conducting  the  election 
at  the  courthouse.”  Hence,  if  one  of  the  deputy  sheriffs  had  con¬ 
ducted  the  election  at  the  court-house,  and  the  high  sheriff  had  con¬ 
ducted  the  election  at  one  of  the  precincts,  the  deputy,  and  not  the 
high  sheriff,  would  have  been  the  proper  officer  to  give  the  certificate 
of  election  in  this  case;  or  in  case  a  magistrate  had  conducted  the 
election  at  the  courthouse,  he  would  have  been  the  proper  officer  to 
ffive  the  certificate  of  election.  The  committee  are  therefore  of  the 
opinion,  that  if  Mr.  Horner  is  entitled  to  a  seat  in  the  present  general 
assembfy,  as  a  delegate  for  the  county  of  Fauquier,  it  is  by  virtue  of 
the  certificate  of  election  given  by  the  superintendents  at  the  court- 
house,  as  they  are  to  be  regarded  as  the  officers  who  “  conducted  the 
election  at  the  courthouse,”  if  the  crier  is  not;  and  the  principal  diffi¬ 
culty  which  the  committee  have  met  in  the  investigation  of  this  case, 
has  been  to  determine  whether  the  superintendents  here  are  to  be  thus 
regarded  instead  of  the  crier.  It  is  clear  that  without  the  act  of  1833 
they’  would  be  so  regarded  ;  for,  by  the  act  of  1834,  the  superin¬ 
tendents  at  the  courthouse  are  required  to  perform  all  the  duties  of 
superintendents  at  the  precincts,  and  one  of  the  duties  of  superintend¬ 
ents  at  the  precincts  is,  to  conduct  the  election  at  that  place  in  the 
absence  of  the  deputy  sheriff’  appointed  to  attend.  But  the  act  of 
1833  adds  to  their  other  duties,  at  the  precincts,  the  appointment  of 
this  crier,  and  imposes  upon  him  the  duties  of  the  deputy’  sheriff  at 
such  precinct.  And  the  only’  remaining  question  as  to  this  point  grows 
out  of  the  act  of  the  26th  of  March  1842,  (see  Sessions  Acts  1841-2,  p. 
26,  sec.  3.)  which  provides,  that  “  in  addition  to  the  superintendents 
required  by  the  46th  section  of  the  act  concerning  general  elections, 
passed  April  the  2d,  1831,  it  shall  be  the  duty7  of  the  court  of  each 
county,  whether  a  separate  poll  or  polls  are  authorised  to  be  held 
therein  or  not,  to  appoint  five  intelligent  and  discreet  freeholders,  resi¬ 
dents  of  said  county’,  who,  or  any  two  or  more  of  whom  may  act,  to 
superintend  the  election  at  the  courthouse  of  such  countyT ;  and  the 
persons  so  appointed  shall  take  the  same  oath  and  perform  the  same 
duties  which  are  prescribed  in  the  said  act.”  The  act  of  1S34  only7 
required  superintendents  to  be  appointed  to  superintend  the  election 
at  the  courthouse  of  counties  in  which  separate  polls  were  required  by 
law  to  be  held,  and  required  them  to  perform  all  the  duties  of  super¬ 
intendents  of  such  separate  polls.  The  act  of  1842  requires  the  ap¬ 
pointment  of  such  superintendents  in  all  counties,  whether  separate 
polls  are  held  therein  or  not,  and  enjoins  upon  them  all  the  duties  pre¬ 
scribed  by  the  act  of  1831,  and  the  question  here  to  be  determined  is, 
does  the  act  of  1842  repeal  the  provisions  of  the  act  of  1S34,  in  rela¬ 
tion  to  the  duties  of  the  superintendents  of  the  election  at  the  court- 
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house.  If  it  does,  then  the  superintendents  are  the  officers  required 
by  law  to  conduct  the  election  at  the  courthouse,  in  the  absence  of  the 
sheriff  or  other  officer  required  by  the  act  of  1831  to  conduct  such 
election.  If  it  does  not,  then  the  crier  appointed  by  the  superintendents 
at  the  courthouse,  is  the  officer  conducting  the  election  at  that  place. 
Your  committee  are  of  opinion  that  the  act  of  1842  does  not  repeal 
that  of  1834,  and  was  not  so  intended.  The  main  purpose  of  this  act 
was  to  provide  for  the  appointment  of  superintendents  of  the  electiou 
at  the  courthouse  of  counties  in  which  no  separate  polls  were  required 
by  law  to  be  held,  which  was  not  done  by  the  act  of  1834.  It  con¬ 
tains  no  repealing  clause,  and  its  provisions  do  not  conflict  with  those 
of  the  act  of  1834.  The  only  question  that  could  arise  would  be, 
whether  the  superintendents  at  courthouses  in  which  no  separate 
polls  are  required  by  law  to  be  held,  could  appoint  a  ciier,  inasmuch 
as  the  act  enjoins  upon  them  the  performance  of  the  duties  required 
by  the  act  of  1831,  and  not  all  the  duties  required  of  the  superin¬ 
tendents  of  separate  polls. 

But  your  committee  do  not  consider  it  at  all  necessary  to  decide 
this  question  ;  because,  in  the  county  of  Fauquier,  separate  polls  are 
required  by  law  to  be  held,  and  were  held  at  the  last  annual  election, 
as  shown  by  the  certificates  of  election  in  the  case  before  us ;  and 
therefore  the  power  of  the  superintendents  at  the  courthouse  of 
Fauquier  to  appoint  a  crier,  remains  as  though  the  act  of  1842  had 
never  been  passed.  It  is  suggested,  however,  that,  although  the  su¬ 
perintendents  of  the  election  at  the  courthouse  of  F auquier  had  the 
right  to  appoint  a  crier,  and  did  appoint  one,  and  that,  although  such 
superintendents,  or  such  crier,  or  all  combined,  had  the  power,  and 
were  by  law  required  to  conduct  the  election  at  the  courthouse,  yet, 
neither  the  one  nor  the  other  had  the  right  to  give  the  certificate  of 
election  in  case  of  the  greatest  number  of  votes  for  several  candidates 
being  equal  to  one  another.  This  view  of  the  case  involves  this  ab^ 
surdity :  that  the  polls  may  all  have  been  legally  and  properly  taken 
and  returned,  and  the  election  at  the  courthouse  legally  and  properly 
conducted  by  an  officer  or  officers,  whose  duty  it  is  by  the  law  to 
conduct  such  election,  and  yet  there  may  be  no  election.  This  state 
of  things,  in  the  opinion  of  your  committee,  cannot  exist.  The  elec¬ 
tion  at  the  courthouse  was  either  legally  and  properly  conducted,  or  it 
was  not  so  conducted. 

If  it  was  legally  conducted,  then  the  officer  conducting  the  same  at 
the  courthouse  has  the  power,  and  the  law  makes  it  his  duty,  to  give 
the  certificate  of  election  to  one  or  the  other  of  the  candidates  having 
the  greatest  number  of  votes,  in  case  of  the  number  being  equal.  II' 
it  was  not  legally  conducted,  then  the  whole  election  is  void,  and  all 
the  delegates  returned  from  said  county  have  been  illegally  returned. 

It  is  argued  that  the  legislature  could  not  have  intended  to  confer 
this  high  prerogative,  of  giving  the  certificate  of  election,  upon  this 
crier,  inasmuch  as  he  is  not  required  to  take  an  oath,  to  be  a  free¬ 
holder,  or  to  have  any  of  the  qualifications  of  an  elector ;  and  that, 
so  far  as  the  law  is  concerned,  this  crier  may  be  an  infant,  an  alien,  a 
woman,  or  a  citizen  of  another  state. 
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Your  committee  cannot  assent  to  this  argument,  either  in  its  pre¬ 
mises  or  conclusions.  They  think  a  sound  construction  of  the  law 
would  forbid  the  superintendents  to  appoint  an  individual  to  discharge 
the  duties  of  a  crier,  not  qualified  to  discharge  the  duties  of  a  deputy 
sheriff'.  If  therefore  an  alien,  a  woman,  or  a  citizen  of  another  state 
can  be  a  deputy  sheriff,  then  either  may  be  appointed  a  crier  ;  and, 
so  far  as  the  qualifications  of  an  elector  are  concerned,  it  is  very  cer¬ 
tain  that  the  high  sheriff  is  not  required  to  be  either  a  freeholder  or  a 
housekeeper  and  head  of  a  family ;  and  under  the  express  provisions 
of  the  law,  he  may  be  a  citizen  of  any  county  in  the  state  other  than 
that  in  which  he  is  sheriff,  where  no  citizen  of  that  county  will  accept 
the  office.  The  same  remarks  will  also  apply  to  deputy  sheriffs  ;  and 
not  only  so,  but  it  is  well  settled,  that  an  infant  may  be  a  deputy  she¬ 
riff,  and  that  all  his  acts  as  such  are  valid  and  binding. 

The  legislature  have  conferred  upon  this  crier  all  the  powers  and 
duties  of  a  deputy  sheriff^  in  express  terms ;  and  if  the  superin¬ 
tendents  may  appoint  an  alien  or  a  woman  to  this  office,  then,  though 
an  alien  or  a  woman,  such  crier  is  clothed  with  all  the  powers  and 
charged  with  all  the  duties  of  a  deputy  sheriff  The  superintendents 
at  the  courthouse  having  the  same  duties  to  perform  at  that  place,  re¬ 
quired  of  superintendents  of  separate  polls,  if  the}7  were  to  appoint  a 
woman  or  an  alien  as  a  crier,  and  such  appointment  would  be  legal, 
then  this  alien  or  woman  would  become  the  officer  conducting  the 
election  at  the  courthouse,  and  as  such  officer,  be  required  to  give  the 
certificate  of  election  in  case  of  an  equality  of  votes  ;  so  that,  whether 
the  argument  be  true  or  false,  the  result,  in  the  opinion  of  your  com¬ 
mittee,  is  precisely  the  same. 

Again,  it  will  be  seen  that  the  commissioners  appointed  under  the 
act  of  1S31  to  scrutinize  the  polls,  wrnre  not  required  to  be  freeholders, 
or  to  be  possessed  of  any  of  the  qualifications  of  an  elector.  If  the 
argument  in  regard  to  this  crier  be  true,  then  these  commissioners 
might  have  been  women  or  aliens,  infants  or  paupers ;  and  yet  the 
legislature  vested  in  them  the  high  prerogative  of  declaring  whom  they 
would  elect  in  case  of  an  equality  of  votes.  It  is  said  that  this  crier 
is  not  required  to  take  an  oath  to  conduct  the  election,  or  any  other 
oath  whatsoever ;  in  which  opinion  your  committee  do  not  concur. 
By  the  11th  section  of  the  act  of  1831,  already  referred  to,  it  is  made 
“the  duty  of  every  sheriff  or  other  officer,  before  he  commences  taking 
the  poll,  or  otherwise  conducting  any  election,”  to  take  the  oath  there¬ 
in  provided  for.  Under  the  provisions  of  the  acts  of  1833  and  1834,  the 
crier  becomes  the  officer  conducting  the  election  ;  and  hence  it  is  his 
duty  to  take  the  oath  prescribed  for  officers  conducting  elections.  But 
suppose  he  is  not  required  to  take  an  oath ;  still  the  legislature  has 
made  him  the  conductor  of  the  election,  and,  if  they  chose  to  impose 
upon  him  this  duty,  without  requiring  him  to  take  an  oath,  they  had 
the  power  to  do  so ;  and  it  will  be  perceived  that  the  commissioners 
appointed  to  scrutinize  the  polls,  and  decide  in  case  of  an  equality  of 
votes,  were  not  required  to  take  an  oath  of  office.  All  they  had  to  do 
was  to  make  an  affidavit  that  they  had  examined  the  polls  and  stricken 
off'  all  bad  votes. 
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The  onty  remaining  question  your  committee  deem  it  necessary  to 
notice,  is  the  date  of  the  return  of  Mr.  Tebbs.  It  has  been  intimated 
that  the  officer,  whose  duty  it  is  to  decide  whom  he  will  elect  in  case 
the  greatest  number  of  votes  for  several  candidates  are  equal,  must 
proceed  to  discharge  this  duty  on  the  day  fixed  for  comparing  and 
correcting  the  polls,  and  that  if  he  does  not  do  so  on  that  day,  he 
cannot  do  so  afterwards.  Your  committee  do  not  concur  in  this  sug¬ 
gestion  ;  they  look  upon  the  provisions  of  the  law  as  to  the  time  of 
granting  the  certificate  of  election,  as  merely  directory.  The  legisla¬ 
ture  never  could  have  intended  that  the  officer  conducting  the  election 
could,  by  failing  to  discharge  this  duty  at  a  specified  time,  render  the 
election  void.  But  it  seems  to  your  committee,  that  all  doubts  upon 
this  point  are  removed  by  the  20th  section  of  the  act  of  1831,  which 
provides,  that  if  upon  the  trial  of  a  contested  election  before  the 
house  of  delegates  “  it  shall  appear  that  equal  numbers  of  qualified 
electors  shall  have  voted  for  the  petitioner  and  the  sitting  member, 
and  the  officer  who  conducted  the  election  at  the  courthouse  of  the 
county,  city,  town  of  borough,  shall  swear  or  solemnly  affirm  that  if 
such  equality  had  appeared  at  the  election,”  he  would  have  declared 
the  petitioner  elected,  “  such  petitioner  shall  be  deemed  duly  elected 
shewing  clearly  that  the  legislature  intended  to  do  all  in  their  power 
to  aid  in  making  an  election,  instead  of  putting  it  in  the  power  of  a 
single  officer  to  defeat  it. 

The  conclusions  therefore  to  which  your  committee  have  arrived 
are,  that  the  election  at  the  courthouse  of  Fauquier  was  legally  and 
properly  conducted,  and  that,  consequently,  either  Mr.  Tebbs  or  Mf~ 
Horner  is  duly  returned  a  delegate  for  said  county  to  the  present  ge¬ 
neral  assembly  :  That  Dudley  M.  Pa.ttie,,  the  crier,  appointed  by  the 
superintendents  at  the  courthouse,  and  who  took  the  oath  prescribed 
for  officers  conducting  elections  at  courthouses,  is*  under  the  law,  the 
officer  conducting  the  election  at  the  courthouse  of  the  county  of 
F auquier,  and  as  such  officer,  it  became  his  duty*  in  case  the  greatest 
number  of  votes  for  several  candidates  were  equal  to  one  another,  to 
declare  whom  he  would  elect;  and  the  said  Dudley  M.  Pattie,  as  the 
officer  conducting  the  election  at  the  courthouse,  having  declared 
Samuel  J.  Tebbs  duly  elected,  your  committee  conclude  their  report 
with  the  following  resolution  : 

Resolved  as  the  opinion  of  this  committee ,  That  Samuel  J.  Tebbs  has 
been  and  is  duly  returned  and  qualified  as  one  of  the  delegates  to  re¬ 
present  the  county  of  Fauquier,  in  the  present  general  assembly  oF 
Virginia.. 
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THE  REPLY  OF  MR.  HORNER. 


Inman  Horner,  maintaining  that,  as  a  delegate  of  the  county  of  Fau¬ 
quier,  he  is  entitled  to  a  seat  in  the  house  of  delegates  of  Virginia, 
respectfully  asks  that  this  paper  may  be  presented,  read  and  printed. 

He  is  conscious  of  the  moral  force  of  a  report  of  a  select  committee ; 
•but,  believing  that  unanimity  did  not  exist  among  its  members,  and 
having  enquired  with  care  into  the  questions  under  consideration,  he 
esteems  it  a  duty  imposed  upon  him  by  his  relation  to  a  large  consti¬ 
tuency,  to  submit  his  views  in  opposition  to  the  conclusion  of  that  en¬ 
lightened  committee. 

On  the  first  day  of  the  election  in  the  month  of  April  1S49,  a  cer¬ 
tain  Luther  R.  Spilman,  a  deputy  sheriff  of  William  Bell,  sheriff  of 
Fauquier  county,  refused  and  neglected  to  perform  the  duties  assigned 
to  him  by  his  superior  and  enjoined  on  him  bylaw.  The  sheriff  had 
appointed  deputies  to  attend  at  the  places  of  election  in  the  county. 
The  duty  of  attending  at  the  courthouse  was  assigned  to  Luther  R. 
Spilman.  He  may  have  been  present  on  each  of  the  three  days  of 
election  during  portions  of  each  day,  but  it  does  not  appear  that  he 
performed  his  duty  on  either  da}^. 

The  superintendents,  after  the  refusal  of  the  deputy  sheriff  ap¬ 
pointed  Dudley  M.  Pattie,  a  crier,  who  took  the  oath  according  to  the 
form  prescribed  on  page  104,  section  1 1  of  the  Supplement  of  the 
Revised  Code.  He  performed  no  other  duties  than  to  cry  the  votes, 
to  admit  and  to  reject  such  voters  as  the  superintendents  decided  to  be 
competent  or  imcompetent.  He  was  governed  in  all  respects  by  them, 
and  they  received  the  taxes  from  such  voters  as  had  not  paid  them. 

At  the  proper  time  the  polls  were  examined  by  the  sheriff  and  the 
superintendents,  and  they  having  ascertained  that  there  was  an  equality 
of  votes  for  the  said  Inman  Horner  and  Samuel  J.  Tebbs,  the  ques¬ 
tions  occurred  whether  either,  and  if  either,  which  of  them  had  the 
right  to  decide  between  the  two  candidates.  The  sheriff,  if  he  had 
the  right  and  the  superintendents,  if  the}^  had  the  right,  decided  that 
Inman  Horner  should  be  the  delegate.  The  certificate  of  the  sheriff, 
and  his  return  in  pursuance  of  the  form  prescribed  by  law,  and  two 
certificates  of  the  superintendents,  have  been  filed  in  the  office  of  the 
clerk  of  the  house  of  delegates,  are  here  referred  to,  and  leave  is  re¬ 
spectfully  asked  to  make  them  parts  of  this  paper.  Dudley  M.  Pattie, 
the  crier,  has  also  given  his  certificate,  bearing  date  the  24th  day  of 
November  1849,  deciding  that  Samuel  J.  Tebbs  is  the  delegate. 

The  select  committee  have,  b}^  their  report,  assented  to  the  act,  and 
the  conclusion  of  the  crier.  Inman  Horner  respectfully  dissents  from 
the  validity  of  die  act  and  conclusion  of  the  committee,  and  hopes 
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that  lie  may  be  able  successfully  to  maintain  that  Dudley  M.  Pattie  is 
not  in  law,  as  he  was  not  in  fact,  a  conduct  or  of  the  election  ;  that  the 
superintendents  at  the  courthouse  are  the  proper  officers  and  con¬ 
ductors  of  the  election,  and  that  their  conclusion  is  valid. 

In  the  solution  of  the  questions  it  will  be  necessary  to  refer  to  many 
statutes  of  Virginia  and  to  take  extracts  from  them.  In  the  12th  sec- 
tion  of  the  act  of  the  2d  April  1831,  Sup.  p.  102,  it  is  said  upon  the 
election  “of  a  delegate  or  delegates,  the  sheriff’,  or  in  his  absence  the 
under  sheriff  or  other  proper  officer  of  the  county ,”  &c.,  “  or  the  mayor  or 
other  proper  officer  of  the  city ,  town  or  borough,  shall  cause  the  poll  to 
be  taken  publicly  in  the  courthouse  ;”  and  it  is  also  said,  “  and  in  cases 
where  by  law  a  separate  poll  or  polls  may  have  been  authorized  to 
be  held  in  any  county,  the  officers  appointed  by  law  to  hold  such 
separate  poll  or  polls  shall  cause  them  to  be  taken  publicly,”  &c. 

In  the  18th  section  of  the  same  act  it  is  provided,  that  in  case  of  the 
death  of  the  sheriff’  or  other  officer  whose  duty  it  shall  be  to  conduct 
such  election,  or  where  there  shall  be  no  such  officer  the  senior  magis¬ 
trate,  and  in  his  absence,  inability  or  incapacity  by  being  a  candidate, 
the  second,  and  so  on  in  succession  to  the  junior  magistrate,  is  autho¬ 
rized  to  perform  the  duties  of  the  sheriff.  And  if  the  mayor  of  any 
town,  city  or  borough  entitled  to  representation  shall,  by  death  or  any 
other  cause  whatever,  be  unable  to  attend  and  conduct  an  election, 
the  recorder,  or  if  there  be  no  recorder,  or  he  be  unable  to  attend,  the 
senior  alderman,  shall  attend  and  conduct  the  election.  The  act  had 
before  provided  for  the  absence  of  the  sheriff.  In  this  act  the  con¬ 
ductors  of  an  election  are  called  by  their  official  names.  Their 
names  have  definite  meanings,  and  express  their  dignity  and  con¬ 
sideration,  and  they  are  spoken  of  as  persons  to  attend  and  conduct 
the  election.  It  is  necessary  to  administer  an  oath  to  them,  and  heavy 
penalties  are  denounced  against  them  for  failure  to  perform  their 
duties,  and  where  specific  penalties  are  not  imposed  by  the  act  on 
any  officers  for  neglect  of  duty,  they  incur  the  risk  of  the  forfeiture 
and  payment  of  a  sum  not  more  than  one  hundred  dollars  nor  less 
than  fifty  dollars.  The  penalties  for  breaches  of  duty  and  for  of¬ 
fences  by  all  officers  of  every  kind  mentioned  in  the  act,  are  to  be 
found  in  sections  13,  19,  33  and  48. 

The  12th  section  directs  that  on  a  certain  day  “  the  commissioners, 
the  sheriff  or  other  officer  who  conducted  the  election  at  the  court¬ 
house,  the  clerk  or  deputy  clerk  of  the  county,  city,  town  or  borough, 
and  the  commissioner  or  commissioners  of  the  revenue,  to  assemble  at 
the  clerk’s  office,”  for  the  purposes  of  examining,  correcting  and  veri¬ 
fying  the  polls,  and  also  that  when  the  votes  for  two  candidates  having 
the  greatest  number  of  votes  shall  be  equal  to  one  another,  the  sheriff 
or  other  officer  who  conducted  the  election  at  the  courthouse,  if  pre¬ 
sent  at  the  said  scrutin}",  may  and  shall  dictate  which  of  the  candi¬ 
dates  he  will  elect,  notwithstanding  his  vote  as  an  elector  may  have 
been  previously  entered  on  the  poll ;  and  in  case  of  the  absence  of  the 
sheriff  or  other  officer  who  conducted  the  election  at  the  courthouse, 
the  said  commissioners  appointed  to  aid  in  the  examination  of  the 
polls,  the  said  clerk  or  deputy  clerk,  and  the  said  commissioner  or 
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commissioners  of  the  revenue,  or  a  majority  of  such  of  them  as  were 
present  at  the  scrutiny,  shall  declare  which  of  them  they  will  elect ; 
and  if  their  votes  shall  he  equal  the  election  of  the  delegate  shall  be 
decided  bv  a  lot,  taken  by  them  at  the  time  of  the  said  scrutiny. 

On  March  the  5th,  1833,  an  act  was  passed  by  which,  in  the  lifth 
section,  it  is  enacted,  “that  in  the  event  of  a  failure  on  the  part  of 
the  deputy  sheriff  to  attend  at  any  precinct  election,  it  shall  and  may 
be  lawful  for  the  commissioners  appointed  to  conduct  such  election 
to  appoint  a  crier,  whose  duty  it  shall  be  to  do  and  perform  all  duties 
now  required  by  law  to  be  done  and  performed  by  a  deputy  sheriff* 
at  such  precinct  election.” 

On  February  the  24th,  1831,  an  act  was  passed.  It  repeals  so  much 
of  the  act  of  the  2d  April  1831  as  requires  the  courts  to  appoint  three 
commissioners  to  aid  in  the  examination  of  the  polls,  and  so  much  of 
the  same  act  as  directs  the  commissioners,  the  sheriff  or  other  officer 
who  conducted  the  election  at  the  courthouse,  the  clerk  or  deputy 
clerk,  and  the  commissioner  or  commissioners  of  the  revenue,  to  as¬ 
semble  at  the  courthouse  on  a  particular  day  to  examine  and  correct 
the  polls.  And  in  the 

Fourth  section  of  the  law  it  is  enacted,  “that  in  addition  to  the 
superintendents  required  by  the  46th  section  of  the  general  election 
law,  it  shall  be  the  duty  of  the  court  in  such  county,  where  a  sepa¬ 
rate  poll  or  polls  are  authorized  to  be  held,  to  appoint  five  discreet 
and  intelligent  freeholders  residing  in  the  neighborhood,  who,  or  any 
two  or  more  of  whom  may  act  to  superintend  the  election  at  the 
courthouse ;  and  the  persons  so  appointed  shall  take  the  same  oath 
and  perform  the  same  duties  that  are  required  of  the  persons  appointed 
to  superintend  the  taking  of  the  separate  polls.” 

Another  act  was  passed  on  the  26th  March  1842.  By  the  3d  sec¬ 
tion  it  is  enacted,  “  that  in  addition  to  the  superintendents  required  by 
the  46th  section  of  the  act  concerning  general  elections,  passed  April 
the  2d,  1831,  it  shall  be  the  duty  of  the  court  of  each  count v,  whether 
a  separate  poll  or  polls  are  authorized  to  be  held  therein  or  not,  to  ap¬ 
point  five  discreet  and  intelligent  freeholders,  residents  of  said  county, 
who,  or  any  two  of  whom  may  act,  to  superintend  the  election  at  the 
courthouse  of  said  county,  and  the  persons  so  appointed  shall  take  the 
same  oath  and  perform  the  same  duties  which  are  prescribed  in  the 
said  act.” 

Care  has  been  taken  by  the  writer  to  copy  so  much  of  each  act  of 
assembly  as  is  by  him  esteemed  material,  in  the  words  of  the  several 
statutes,  so  that  the  provisions  connected  with  the  subject  may  he 
placed  before  the  house  of  delegates,  and  read  and  understood  with¬ 
out  the  labor  of  particular  research  by  each  member.  In  the  act  of  the 
2d  of  April  1831,  the  legislature  esteeming  it  material,  have  directed 
an  oath  to  be  administered  to  the  sheriff  or  other  officer,  and  to  the  su¬ 
perintendents  or  commissioners,  and  the  forms  of  the  oaths  are  pre¬ 
scribed.  In  the  act  of  February  the  24th,  1834,  the  superintendents 
are  required  to  take  the  same  oaths  prescribed  for  the  same  officers 
by  the  act  of  1831,  and  the  superintendents  to  be  appointed  by  the  act 
of  the  26th  March  1842,  are  also  required  to  take  the  same  oath.  But 
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by  the  act  of  March  the  5th,  1833,  the  crier  is  not  required  to  take  an 
oath.  The  legislature  have  shown  that  an  officer  entitled  to  the  cha¬ 
racter  and  rank  of  the  conductor  of  an  election  either  at  a  precinct  or 
at  the  courthouse,  ought  to  be  sworn:  that  an  oath  is  an  earnest  of  the 
faithful  performance  of  duty  by  him,  as  it  is  of  the  truth  of  a  witness, 
and  that  the  risk  of  committing  perjury  and  incurring  disgrace  and  the 
penalties  of  the  law  is  a  further  guaranty  of  fidelity. 

A  careful  review  of  the  acts  of  assembly  referred  to,  will  make  it 
obvious  that  the  officers  appointed  by  them  to  conduct  elections  are  of 
high  consideration,  they  are  sheriffs,  deputy  sheriffs,  justices  of  the 
peace,  mayors,  recorders,  aldermen,  &c.  Prior  to  the  acts  referred  to 
from  the  earliest  period  they  had  been  appointed  for  the  performance 
of  the  same  duties.  They  cannot  be  constituted  without  the  nomina¬ 
tion  or  appointment  of  their  peers  or  their  superiors,  and  the  authority 
of  many  of  them  is  authenticated  by  commissions  and  the  seal  of  the 
state.  The  qualifications  of  the  superintendents  or  commissioners,  the 
conductors  of  elections,  are  also  stated  in  distinct  terms,  they  are"re- 
quired  to  be  residents  of  the  neighborhood  or  county,  to  be  freehold¬ 
ers,  to  be  discreet  and  to  be  intelligent.  The  officers  mentioned  are 
numerous,  they  are  high,  and  their  duties  connected  with  elections  are 
most  momentous.  The  number  is  so  great  as  to  render  it  almost  im¬ 
possible  for  any  election  at  any  place  to  occur  in  the  absence  of  all  of 
them,  their  positions  are  so  exalted,  and  the  duties  enjoined  are  so  in¬ 
teresting  and  so  solemn  under  a  popular  government  as  to  forbid  the 
.-substitution  of  any  officer  for  them  without  positive  authority  or  the 
-.strongest  implication.  The  laws,  by  commanding  an  oath  to  be  taken, 
have  declared  it  to  be  material  and  when  any  individual  is  not  expressly 
required  to  take  it,  and  all  other  persons  charged  with  the  perform- 
.ance  of  the  most  important  duties  of  the  same  kind,  are  expressly  re¬ 
quired  to  take  it,  the  omission  is  very  strong  proof  that  the  excepted 
individual  is  a  usurper.  If  the  same  individual  either  neglected  the 
duties  assumed  by  him,  or  committed  any  offences,  he  would  and 
could  defend  himself  by  declaring  that  his  oath  was  immaterial,  be¬ 
cause  he  had  not  been  lawfully  commanded  to  take  it. 

In  the  act  of  1831,  and  the  acts  prior  to  it,  a  crier  is  not  recognized, 
his  name  in  connection  with  an  election  is  not  to  be  found  in  any  of 
.them,  but  the  officers  by  whom  elections  are  to  be  conducted  and  de¬ 
cided  are  named  in  their  orders  with  so  much  method  and  precision 
as  to  make  it  certain  that  when  the  words  “  officer  or  officers  to  attend 
and  conduct  an  election”  occur,  they  are  used  to  express  briefly, 
without  tedious  repetition,  all,  who  by  their  titles,  their  legal  names, 
had  been  by  the  acts  of  assembly  ordained  conductors  of  elections. 

The  act  of  the  5th  of  March  1833,  provides  for  the  appointment  of 
a  crier  in  one  case  and  at  one  place  only.  The  case  is  the  absence  of 
a  deputy  sheriff  at  a  precinct.  The  precinct  is  used  in  all  the  acts  to 
distinguish  it  from  the  courthouse.  The  duties  of  the  crier  are  the 
duties  to  be  performed  by  the  deputy  sheriff  at  a  precinct.  They 
are  defined  in  the  act  of  1831.  His  name  denotes  his  vocation  and 
his  profession.  His  business  at  the  precinct  election  is  to  announce 
the  names  of  the  voters  and  the  persons  for  whom  they  are  given.  In 
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the  Supplement  page  103,  sec.  12,  he  and  the  superintendents  are  re¬ 
quired  to  commence  the  election  at  the  precinct  on  the  day  of  the- 
commencement  of  the  election  at  the  courthouse,  immediately  on  the* 
conclusion  of  the  election  to  certify  the  correctness  of  the  poll,  to  sub¬ 
scribe  their  names  to  it,  and  within  five  days  after  the  commencement 
of  the  election  a  return  is  to  be  made  by  the  officer  of  the  precinct  to 
the  officer  at  the  courthouse.  In  the  act  of  March  5th,  1833,  which 
authorizes  the  commissioners  to  appoint  a  crier,  they  are  described  as 
commissioners  to  conduct  an  election  at  a  precinct.  The  description 
distinctly  conveys  the  idea  that  the  legislature  considered  the  con¬ 
ducting  of  the  election  as  the  dut}’  and  prerogative  of  the  commission¬ 
ers,  and  it  excludes  the  idea  that  their  creature,  the  crier,  was  made- 
their  superior  by  his  appointment.  It  is  said  by  a  great  judge,  that  a 
good  expositor  gives  effect  to  every  word  in  a  statute,  so  that  no  word 
shall  be  made  vain  and  superfluous,  and  makes  no  exposition  against 
express  words,  and  that  a  statute  is  its  own  best  expositor. 

Bv  the  act  of  February  24th,  1S34,  the  superintentents  at  the  court¬ 
house  are  required  to  perform  onfy  the  same  duties  which  are  to  be 
performed  bv  the  superintendents  at  the  separate  polls.  Until  this 
act,  no  superintendent  could  be  appointed  at  the  courthouse.  The 
duties  of  the  superintendents  at  the  precincts  have  been  above  nume¬ 
rated.  The  superintendents  at  the  courthouse  have  to  perform  the 
same  duties  on  the  days  of  election,  and  afterwards  for  the  completion 
of  an  election  they  have  further  duties  to  perform.  In  the  act  of 
March  5th,  1834,  the  precinct  superintendents  are  called  the  commis¬ 
sioners,  appointed  to  conduct  an  election.  The  superintendents  ati 
both  places  having  the  like  duties  to  perform,  must  have  the  same 
appellation,  the  conductors  of  election.  The  words  cannot,  by  the 
rules  of  construction,  be  expunged.  The  act  provides  that  if  the 
deputy  sheriff  shall  be  absent  from  a  precinct  election,  the  superin¬ 
tendents,  alias  the  commissioners,  may  appoint  a  crier.  It  is  main¬ 
tained  by  the  committee,  that  on  the  same  contingency,  the  superin¬ 
tendents  at  the  courthouse  may  and  shall  appoint  a  crier,  that  the 
words,  “  it  may  and  shall  be  lawful,”  mean  obligation,  command¬ 
ment  and  necessitv.  If  so,  then  thev  maintain,  that  bv  the  act  of 
February  24th,  1834,  the  superintendents  at  the  courthouse  having  the- 
same  duties  to  perform  as  the  superintendents  at  the  precincts,  shall 
appoint  a  crier  at  the  courthouse.  But  let  it  be  supposed  that  the 
deputy  sheriff  is  absent  from,  but  the  sheriff  is  present  at,  the  court¬ 
house,  is  a  crier  then  to  be  appointed '?  He  must  be  appointed  if  the 
words  “  it  may  and  shall  be  lawful”  mean  obligation,  necessity,  com¬ 
mandment.  All  the  election  laws  esteem  the  sheriff  the  mayor,  the 
primary  conductors  of  an  election.  If  the  committee  must  change 
their  position,  and  interpret  the  words,  “  it  may  and  shall  be  lawful,” 
to  mean  volition  and  discretion,  for  the  re-establishment  of  the  sheriff 
in  his  office,  it  may  be  inferred  and  must  be  inferred,  that  the  legisla¬ 
ture  did  not  intend,  to  supplant  the  sheriff,  it  did  not  intend  to  autho¬ 
rize  the  appointment  of  a  crier  at  the  courthouse  in  any  case.  To  attri¬ 
bute  to--  a  crier  all  the  duties  of  the  high  officers  of  the  law  is  an  en¬ 
croachment  on  and  abuse  of  the  rights  of  the  people.  To  suppose 
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that  the  legislature  did  not  intend  that  a  crier  should  be  appointed  at 
the  courthouse,  and  that  the  high  officers  of  the  law  should  be  super¬ 
seded,  is  to  protect  the  rights  of  the  people  and  to  preserve  the  purity 
and  the  sanctity  of  the  elective  franchise.  It  can  no  where  be  found 
if  the  mayor  of  a  city  be  absent  from  an  election,  that  a  crier  may 
be  appointed.  It  must  be  admitted  that  the  legislature  could  not 
have  intended  to  divest  the  sheriff  of  his  office  if  he  were  present, 
although  his  deputy  sheriff  were  absent.  A  crier  is  not  known  in  a 
town  or  city  as  the  conductor  of  an  election,  and  it  ought  to  be  im¬ 
plied  that  it  was  not  intended  to  make  him  one  at  a  courthouse,  the 
primary  place  of  election. 

After  the  polls  shall  have  been  made,  attested,  certified,  and  re¬ 
turned  to  the  office  at  the  courthouse,  difficult  duties  are  to  be  per¬ 
formed,  and  nice  questions  are  to  be  decided  by  him.  The  polls  are 
to  be  closely  examined,  and  the  votes  counted  minutely  ;  enquiries  are 
to  be  made  as  to  the  form  and  manner  observed  in  making  them ; 
whether  they  have  been  corrupted  and  vitiated  by  the  hands  through 
which  they  may  have  passed,  by  interlineations,  obliterations  or  era¬ 
sures  ;  whether  their  parts,  the  whole  of  them,  may  have  been  pre¬ 
served  ;  whether  the  persons  presiding  at  the  places  of  elections,  and 
all  the  persons  officiating  there,  are  the  very  persons  duly  empowered 
to  act ;  and  whether  they  have  the  requisite  qualifications,  and  have 
observed  all  the  formalities  prescribed,  preparatory  to  the  performance 
of  the  duties  assigned  to  them  respectively ;  whether  all  the  polls 
ought  to  be  adopted,  or  any  of  them  rejected ;  and  lastly,  after  so 
many  enquiries  and  considerations,  returns  are  to  be  made  according 
to  the  forms  observed,  with  method  and  exactness,  and  adopted  by 
the  legislature. 

By  the  act  of  the  2d  April  1831,  oaths  are  required  from  the  she¬ 
riff  or  other  officer,  before  he  commences  to  take  the  poll.  By  the 
act  of  March  5th,  1833,  no  oath  is  required  from  a  crier.  Its  mate¬ 
riality  is  deducible  from  the  fact  that  scarcely  an  instance  can  be  found 
where  it  has  been  dispensed  with.  The  omission  to  require  it  from 
a  crier,  is  proof  that  he  is  only  a  trumpet  or  organ.  That  he  is  so, 
may  be  seen  in  the  46th  and  47th  sections  of  the  act  of  the  2d  April 
1831 ;  in  the  first  of  which  the  superintendents  are  required  to  admit 
all  persons  to  vote  entitled  to  do  so,  and  to  reject  all  not  so  entitled ; 
and  in  the  last  of  which  the  deputy  sheriff’,  “in  the  admission  or  re¬ 
jection  of  votes,”  is  to  “  be  governed,  not  by  his  own  judgment,  but 
by  the  decision  of  the  superintendents.” 

To  appoint  a  crier  at  any  other  place,  and  to  impute  to  him  duties, 
to  be  limited,  according  to  the  duties  of  the  place  of  his  action,  by 
contraction  or  expansion,  is  a  violation  of  the  law  of  his  creation.  In 
some  of  the  counties  the  precincts  are  more  numerous  than  the  deputy 
sheriffs ;  and  it  was  to  be  presumed  that  he  was  to  be  appointed  to 
supply  the  deficiency,  to  remedy  the  evil.  To  appoint  him  at  the 
courthouse,  the  place  for  the  sheriff,  and  where  it  is  not  to  be  pre¬ 
sumed  that  none  of  the  numerous  officers  of  the  law  can  be  found, 
and  then  to  ascribe  to  him  a  higher  character  than  that  of  a  crier,  is 
not  a  remedy  for  any  evil,  but  the  infliction  of  evil.  He  cannot  be 
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invested  with  the  qualities  of  the  conductor  of  an  election  at  the 
courthouse,  in  the  large  meaning  of  the  name,  without  inference  on 
inference,  a  succession  of  inferences.  It  must  be  implied  that  he  may 
be  appointed  whenever  a  deputy  sheriff  is  absent ;  or  it  must  be  im¬ 
plied  that  he  is  not  to  be  appointed  if  the  sheriff  is  present,  which  is 
one  exception  to  the  contingency  of  his  appointment ;  that  an  oath  is 
immaterial,  and  may  be  dispensed  with  :  that  the  qualifications  of 
residence,  discretion  and  intelligence  are  not  requisite,  and  that  it  was 
intended,  without  such  qualifications,  and  with  a  dispensation  from 
the  penalties  provided  as  restraints  on  all  other  officers,  to  commit  to 
him  the  performance  of  the  highest  duties.  By  no  other  mode  of  rea¬ 
soning  can  his  great  power  as  a  conductor  of  an  election  be  esta¬ 
blished.  To  communicate  to  him  this  die  nitv,  the  act  of  Februarv  24, 
1834,  has  been  expanded  beyond  its  just  dimensions,  and  the  act  of 
the  26th  March  1S42  has  been  reduced  below  its  fair  proportions. 
By  implication,  the  national  and  comprehensive  intentions  by  which 
the  legislature  ought  to  be  presumed  to  have  been  regulated,  have 
been  excluded,  and  the  new  qualities  ascribed  to  the  acts  of  the  as¬ 
sembly  have  greatly  changed  their  old  features.  The  house  of  dele¬ 
gates  is  respectfully  referred  to  the  extract  in  a  former  part  of  this 
paper,  where  it  will  be  seen  that  the  act  of  the  26th  of  March  1S42 
was  not  intended  for  the  single  purpose  of  providing  superintendents 
in  counties  where  there  were  no  precincts,  but  also  for  the  purpose  of 
curing  defects  in  former  acts,  re-adopting  the  act  of  the  2d  April  1831, 
and  enabling  the  superintendents  to  perform  all  the  duties  prescribed 
by  it.  This  act  having-  been  re-affirmed  in  1S42,  it  becomes  the 
standard  by  which  the  act  of  February  24,  ’34,  is  to  be  measured. 
The  duties  enjoined  by  the  former  are  more  general  than  those  pre¬ 
scribed  by  the  latter.  It  comprehends  the  duties  of  the  act  of  Feb. 
24,  ’34,  which  is  substantially  repealed,  and  ought  not  to  be  retained 
solely  for  the  purpose  of  making  a  new  office  by  construction.  There 
is  a  rule  that  statutes  introductive  of  a  new  law  penned  in  the  affirma¬ 
tive,  do  repeal  former  statutes  concerning  the  sarnie  matter.  Until  the 
act  of  the  26th  March  1842  was  passed,  the  superintendents  at  the 
courthouse  were  on  a  level  with  the  superintendents  at  the  precincts. 
Their  duties  have  been  above  stated ;  they  are  terminated  when  the 
returns  shall  have  been  made.  But  after  all  the  returns  have  been 
made,  other  duties  remain — the  examination  of  the  polls,  the  compu¬ 
tation  of  the  votes,  the  legality  and  authenticity  of  the  certificates, 
&c.,  &c.  For  these  purposes  the  superintendents,  by  the  act  of 
March  1842,  were  substituted  for  the  sheriff,  who,  by  the  act  of  April 
1831,  decided  all  matters,  and  performed  the  other  duties  prescribed 
by  it.  As  the  superintendents  at  the  precincts  could  not  perform  all 
these  duties,  ought  it  to  be  supposed  that  by  the  appointment  of  a 
crier  they  could  endow  him  with  powers  and  duties  which  they  did 
not  possess,  and  could  not  perform '? 

It  is  a  rule  of  interpretation,  that  in  all  cases  where  the  intention  of 
the  legislature  becomes  a  question,  the  words  of  a  statute  are  to  be 
construed  according  to  their  import  and  in  the  order  in  which  they 
stand ;  the  intentions  are  not  to  be  presumed,  but  to  be  collected  from 
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the  words,  and  the  judges  or  interpreters  are  not  to  be  governed  by 
the  “  crooked  cord  of  discretion,  but  by  the  golden  metwand  of  the 
law.”  And  in  recent  decisions  the  doctrine  is  repudiated  that  they 
“  have  power  over  statutes  to  mould  them  to  the  truest  and  best  use, 
according  to  reason  and  convenience,  as  if  the  legislature  had  abdi¬ 
cated  its  functions  and  delegated  all  its  powers  and  duties  to  others.” 
Notwithstanding  the  rule,  the  committee  are  understood  to  have  said, 
that  although  in  the  act  of  the  5th  March  1833,  and  in  the  fifth  sec¬ 
tion  the  commissioners  of  a  precinct  are  designated  as  commissioners 
to  conduct  such  election,  and  are  directed,  in  the  absence  of  the 
deputy  sheriff,  to  appoint  a  crier,  yet,  after  his  appointment,  the  crier 
is  the  officer  to  conduct  the  election.  By  making  one  inference,  and 
by  successive  deductions,  a  new  law  is  made,  and  the  plain,  definite 
acts  of  the  legislature  are  substantially  effaced.  The  state  of  Virginia 
has  from  the  earliest  period  of  her  federal  existence  maintained  the 
doctrine  of  strict  construction,  and  only  proper  and  necessary  impli¬ 
cation.  The  writer  will  regret  most  deeply  if  his  own  case,  in  which 
the  rights  and  privileges  of  his  constituents,  as  a  portion  of  the  sove¬ 
reign  people,  are  concerned,  shall  prove  an  exception  to  the  doctrine. 

It  has  been  said  before  by  him  that  oaths  have  been  prescribed  to 
nearly  if  not  all  the  officers  recognized  in  the  general  law  of  elections ; 
that  the  crier  is  not  required  to  take  an  oath  by  the  law  of  his  appoint¬ 
ment.  It  remains  to  be  remarked  that  he  is  liable  to  no  penalties. 
The  penalties  prescribed  to  all  the  officers  of  elections  are  specified  in 
the  same  general  law.  The  officers  and  sub-officers  recognized  in 
the  act  of  the  2d  April  1831,  are  mentioned  so  definitely  and  precisely 
that  there  is  no  difficulty  in  identifying  them.  The  crier  is  not  one  of 
them :  hence  he  is  not  liable  to  the  penalties  incurred  by  those  who 
commit  the  offences  there  enumerated.  If  he  is  not  required  to  take 
an  oath,  and  may  object  that  he  is  exempt  from  penalties,  can  it  or 
ought  it  to  be  affirmed  that  he  in  any  case  is  to  be  esteemed  an  officer 
appointed  to  conduct  an  election  at  the  courthouse  and  to  make  a 
delegate?  If  it  can,  he  is  a  very  important  person — far  more  so  than 
his  name  imports.  •* 

In  cases  of  equality  of  votes,  as  the  acts  endow  the  highest  officers, 
such  as  the  sheriff,  the  mayor,  recorder,  &c.  with  the  power  to  con¬ 
duct  elections  and  to  decide  them,  before  any  other  officers,  and  as 
the  qualifications  of  other  persons  than  the  above  officers  are  pre¬ 
scribed,  it  ought  to  be  presumed  that  the  legislature  esteemed  the 
duties  so  important  as  to  induce  them  to  name  them,  and  to  prescribe 
their  qualifications,  and  that  such  officers  would  in  their  decisions 
consider  the  qualifications  of  the  candidates,  the  wishes,  opinions, 
interests  and  preferences  of  the  constituents,  the  interests  and  pros¬ 
perity  of  the  state  ;  that  they  would  not  obey  their  individual  feelings, 
but  that  after  due  consideration  they  would  decide  in  favor  of  such 
candidates  as  best  reflected  the  feelings  and  opinions  of  the  sovereign 
people  and  best  advanced  the  public  weal.  If  these  views  are  pro¬ 
bable,  it  cannot  be  probable  that  the  legislature  would  commit  to  any 
person  the  momentous  trusts,  would  exempt  him  from  the  sanction  of 
an  oath,  be  silent  about  his  qualifications,  neglect  to  subject  him  to 
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suitable  penalties,  and  fail  to  regard  his  age  or  his  country.  Can  it 
be  supposed  that  it  would  permit  to  be  selected  only 

“  A  5>tentor,  stout  of  body,  endued 
With  brazen  lungs,  with  thundering  voice,  heard 
Co-equal  with  the  shout  of  fifty  men  ?” 

•  ^  ^  r®sPondent  has  urged  reasons  and  arguments  which  have  con¬ 
vinced  him  that  Dudley  M.  Pattie,  the  crier,  is  not  Dudlev  M.  Pattie 
the  conductor  of  the  election  at  the  courthouse.  He  has  omitted  to 
comment  on  the  facts  which  tend  to  prove  that  he  does  not  merit  such 
a  distinction  and  which  furnish  an  example  to  illustrate  the  dangers 
and  mischiefs  which  may  ensue  from  the  creation  of  such  an  office?  bv 
implication.  The  respondent  will  be  happy  if  his  reasons  and  argu¬ 
ments  will  produce  conviction  as  strong  as  he  himself  feels,  in  die 
mind  of  the  house  of  delegates.  He  respectfuUy  asks  that  it  may 
pronounce  that  the  certificate  and  return  of  the  said  Dudley  M  Pattie 
are  insufficient  and  invalid,  and  that  Samuel  J.  Tebbs  is  not,  by  virtue 
theieof,  entitled  to  3.  sent  in  the  house  of  delegates. 

The  respondent  further  saith,  that  the  committee  have  affirmed  that 
the  superintendents  of  the  election  at  the  courthouse  of  Fauquier  had 
prior  to  the  appointment  of  Dudley  M.  Pattie  as  crier,  the  rieht  to  con¬ 
duct  the  election.  They  did,  in  fact,  conduct  the  election  and  perform 
every  duty  connected  with  it,  except  to  cry  the  names  of  the  voters  and 
the  candidates,  and  to  reduce  them  to  writing.  If,  then,  the  certificates 
and  returns  of  Dudley  M.  Pattie,  being  pr%>u%*ij^ail,  the  super¬ 
intendents,  as  the  committee  have  decided,  ai*K/3S»IWiSbnductors 
o  the  election  as  they  are,  as  has  been  pro?e8,She  conductors  of 
the  election  de  facto,  the  respondent  InMa^^^r-mectfullv  asks 
that  the  certificates  and  returns  in 
\  alid,  and  that  lie  may  be  admitted 
gates. 

The  respondent  has  forborne  to 
in  behalf  of  the  validity  of  the  cer 

jure  the  oqMOjrs  of  aa  el 

Since  abolition  of  the  ^dard  of  scrutin}',  tTTe  legislature  has 
from  time,  to  time  passed  acts  directing  superintendents  to  be  ap¬ 
pointed  as  the  conductors  of  elections :  the  last  act  was  passed  on 
the  26th  March  1*42.  By  that  act  it  was  ordained  that  in  all 
counties  five  discreet  and  intelligent  freeholders  should  be  appointed 
and  that  all  the  duties  of  the  act  of  the  2d  April  1S31  should  be  per¬ 
formed  by  them.  One  of  the  duties  enjoined  bv  that  act  was  the 
choice  of  a  delegate  in  cases  of  equality  of  votes/  In  the  absence  of 
the  sheriff  or  his  deputy,  the  choice  was  to  be  made  bv  the  other  o+- 
ficers  of  the  board  of  scrutiny  ;  but  these  officers  having  been  divested 
of  that  duty  as  a  board  of  examination,  in  the  like  case  of  absence  it 
devolves  on  the  superintendents. 

r^^ie  ie^Pondent  returns  his  grateful  acknowledgments  for  the  pri¬ 
vileges  granted  to  him,  and  respectfully  renews  his  application  for  ad¬ 
mission  to  a  seat  in  the  house  of  delegates. 


„  _  ^'pronounced 
seat  in  the  house  of  dele- 
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&0,d  arguments 
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, December  10,  1849. 


INMAN  HORNER. 
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